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Re: Response toProposedMCR 6.502 Amendment
- "Dear Mr Dav1s L |

. | It has come to my attentlon that the Court is cor i
, that would, in effect, bar conSIderatlon of clalms of actual 1‘1

s, shall apply to a motlon under th1s sectlon The 1m1tat10n perlod shall run from the .
. latestof: . s L
- (1) the date on whlch the Judgment of conv1ct10n becomes ﬁnal

@ the date on whrch the 1mped1ment to. makmg a motion created by
. zgovemmental action in violation of the Constitution or laws of the Umted
~ States is removed, if the movant was prevented from rnakmg a}motron by
- such governmental actlon -

‘ y
e ’Mrchrgan Supreme Court the Mlchrgan Leglslature or the United States :
Supreme Court, if that right has been newly recogmzed by one of those
entities and made retroaetlvely applicable to cases on collateral review; or
'(4) the date on which the facts supportlng the claim or clalms presented could
 have been' dlscovered through the exercise of due drhgence '

The section which is most troublesome to me is H' 4).
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: In 1997 the fam1ly of a person conv1cted of murder Larry Pat Souter came to me to seekf :
~ representation for him. He had been convicted of Second Degree Murder in 1992 for a death
‘which had occurred in 1979. I'spent 2 years workmg on his case. With the family and the ~

~ assistance of investigators who were former FBI agents, we found a substantial body of ev1dence e =
o to demonstrate that he was' actually innocent, that i is, had not been in any way responsrble for the
. death of the young woman. We filed a 6.500 motion in the circuit court where he had been

convicted. It was denied without argument by the partles Appeals through the Mlchlgan AR
‘ appellate system also were demed w1thout br1eﬁng or argument ‘ . '

, "Ina Habeas Corpus petltlon in the US Dlstnct Court the federal maglstrate Judge agreed : o
- that we had shown probable actual innocence, though the district 1€ jected that recommendation -

- ‘and denied the petition. The Sixth Circuit Court of. Appeals granted a certificate of appealabﬂlty, 5
- -ordered briefing and argument. On J January 18, 2005, that court reversed the decision of the =~
’ d1strlct judge and remanded the matter for a hearmg See Souter V. Jones 395 F 3d 577 (2005)

, When the dec151on of the Slxth C1rcu1t was reported in the Grand RapldS Press a woman
‘ “read it and remembered that she had reported certain observations to the police investigating the

death of the young woman in 1979. Those observations indicated to her: that her own father had

killed the victim. (She had made the report and was 1nterv1ewed by the 1nvest1gators so within
- days of the 1979 death.) The police did a desultory 1nvest1gat10n made reports and stuck them i

: \1n a ﬁle It was clearly exculpatory evrdence

In 1992 with no further 1nformat1on than they had in'1979, the authorltles charged Larry '

o Pat Souter with the murder of the victim. The exculpatory eVIdence was withheld from the

. - the 1992 convrc‘non

- _defense counsel at the trial. Other violations of due process were shown by our 1nvest1gat1on of

- ~ Under the proposed amendment to 6 5 02 the v1nd1cat10n of Larry Pat Souter would have -
' Mbeen made 1mmensely more dlfﬁcult if it Would ever have happened s

: Both for practlcal and legal reasons, puttlng aone year “statute of hmltatlons would be '
: wrong, unjust and unnecessary L e : :

F1rst to quote M1ch1gan Supreme Court Justlce Patr1cra Boyle certalnly not in any pro- .
;- ‘defense carnp of M1ch1gan Jurlsts ' : , .

, the most fundamental 1nJustlce 1s the convrctlon of an 1nnocent
person
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: She further stated on the precrse pornt the proposed amendment addresses

“If the petrtloner in fact demonstrates that there isa srgmﬁcant poss1b111ty
 that he is innocent, the court may COnsrder his claim without requrrrng the
~ petitioner to demonstrate good cause for hrs farlure to raise the issue in an earlrer
proceedrng : : :

o k’People vReed 449 Mlch 375 379 535 NW2d 496 (1995)

: To restrict a person from rarsrng evrdence of actual 1nnocence because ofan artrﬁcral
~limit, made for the convenience of the court system and for a false: sense of the necessity of

- “finality” is itself an injustice that is not. acceptable by a civilized socrety Actual innocence 1s :
nota techmcahty, not pettrfogglng It is the essence of what our system of JU.SUCG should: be
about , . : Lo :

S Next the practrcahty of defense of persons charged and convrcted of crrmes today is that L
- 'they are often underrepresented “This is not an attack on lawyers and courts trylng to deal with -
Coan overburdened systern Itisa reahty brought on by the very-attempt to handle the massive =~

" numbers of potentral crimes with finite judicial and attorney resources. Setting a time baronthe
,Post—Appellate relief rule, when dealing with “actual mnocence” cases, runs the severe risk of
* cutting off really 1nnocent people from Justrce for reasons better addressed in more targeted

L ‘ways

Nel If the fear is that without- thls amendment a ﬂood of frrvolous 6 500 appeals wrll be ﬁled i
Can emplrrcal study of the cases currently being filed might well show that “actual i

; innocence” is one of the least used grounds. : .
"o Ifthe fear is that trial counsel will 1ntent10nally leave undrscovered the exrstcnce of truly e
N exculpatory evidence in order to allow for an extra rlght to appeal in case of convrct1on I
. would suggest. two answers: R
C ~ Such a'trial counsel can be pumshed fora drshonest tactic hke that and
o g ',‘ Agam going to the heart of the matter, allowrng an actually innocent person to sit 1n .
prison for a crime he/she did not commrt because we want to punrsh the attorney, isa
- Jud1c1al mottal sin. ; ,
‘o If the plan is that the amendment isa way of encouraglng “due drlrgence ”? the reallty is
~that there are already too few attorneys willing to-take criminal appeals, especially those
requiring real investigation, and far too few resources available to do it. A time limit for -
- “gctual innocence” cases will cause the otherwise wrllrng counsel to slam the door when
 ‘ptisoners or their families come knocklng, rathet than take on the task of doing the
investigation necessary, often for no or 1nadequate compensatron whrle the clock is

- ticking loudly
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Next a phenomenon of the last 20 years is cold case” 1nvest1gat10ns and prosecutrons
~ The law allows prosecutors to work at' (or put on the back burner) cases where the evidence
- needed to convict is just not there.. They are workrng with statutes of limitation far beyond 1

~year. In fact for capital cases, where “cold case” teams of prosecutors and investigators have -

,been utrlrzed to solve-old crimes, ‘there is no statute of lrmrtatlons -And federal and state law ,‘ -
only look to the generic “due process” standard to quest1on the bona—ﬁdes of sucha prosecutron .
Asin Larry Pat Souter’s case; the prosecutlon waited 12 years to charge the case, -acquiring, in

. the ﬁndrng of the state circuit judge, no new evrdence than they had years before Still the

~ prosecution was excused by the trial judge from any penalty for that delay. The mutab1hty of
© witnesses” memories, the vagarres of physical evidence malntenance and the defendants’ .
':resources all combine to set the stage for wrongful convictions. But the defense is limited to a
e ;one-year statute for evrdence of actual 1nnocence to be presented and consrdered

The ult1rnate horror of th1s rule would be the conv1cted person actually 1nnocent of the

" crime for which she/he is 1mprrsoned sitting in a cell because of a lack of resources oran -~ -

'j'overloaded/ lazy/venal/rncompetent defense counsel, or, perhaps the worst reason of all because o
o attorney will take the case due to tryrng to balance thelr own caseload with the omrnous trck— o

o tock of the- clock

There must be other methods of easmg the courts burdens than the proposed amendment, .

/} L

Respectfully, ;

/ flohn A Smle ' ’nka
Attorney at law

. JAS:jmr o




